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THE STATE AND THE NATION
Governor Christianson of Minnesota
I shall speak today on the subject, "The States and the Nation." To discuss the relation of state to federal authority before an organization composed of men, many of whom have made
a life-long study of the American constitutional system, may
seem like "carrying coals to Newcastle." I would not undertake
the task if it involved constitutional interpretation only. But it
involves vastly more: it involves consideration of the comparative
efficiency of the two system of government, state and federal,
to solve the problems and meet the needs of the people; of the
effect on the quality of citizenship of removing the situs of governmental activity too far from the people in whom the sovereign
power resides; of the possible danger of overloading the structure
of the federal government by unduly expanding and unreasonably
multiplying its departments and bureaus. I, therefore, offer no
apology for discussing the subject, even in this presence; for it
involves consideration of governmental policy even more than
of legal principles.
It is a subject which now is to the fore, and it is fraught with
large meaning. It touches such diverse and widely separated
questions as whether the central government should give aid
conditioned on state cooperation, whether the congress should, establish a federal department of education, and whether the states
through their legislatures should ratify the child labor amendment.
These are only a few of th immediate and special problems which
lie back of the larger question suggested by my theme, "The States
and the 'Nation." From the structural point of view, it is perhaps the most important, the most-nearly fundamental question
that confronts the American people at this time.
The work of the fathers who framed the constitution is being
challenged by some today; by others it is fullsomely and sometimes.even blindly praised. I believe that the candid judgment of
those who are capable of giving the instrument dispassionate. and
intelligent appraisal is that despite flaws and weaknesses which
were introduced when the statesmen of the convention found it
necessary to compromise with its politicians, it' is the greatest
document ever conceived in the mind and struck off by the hand
of man. To realize the essential greatness of the constitution and
the soundness of. the scheme of government set up under it, we
need to remind ourselves that our government, state and national,
has -suffered less shock and strain, has been less dislodged by the
World War and, the- reconstruction which followed it, than any
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of the other great governments of the world. In Germany, in
Russia, and in Austria, old imperial systems, once apparently so
secure, have collapsed, and have given way to governments which
are republican in form if not in spirit. In Italy, in Spain and in
Greece, the executive power has been seized by, or given over in
desperation, to dictators. Even in England and France, governments have reacted to the impact of the war. Consider, on the
other hand, the government of the United States: the great
cataclysm and the strain of reconstruction have induced no
structural changes. Indeed, it is safe to say that there have been
no structural changes in the American government since the Civil
War, so firm and rigid have been the foundations laid by the
fathers.
But although the American constitution, in its basic provisions,
has proved itself adequate to meet every crucial test, it must not be
supposed that there have been no readjustments in our government. Indeed, it has been the strength and virtue of our constitution that it has had enough elasticity to meet new situations
and changed conditions without having to undergo fundamental
revision. Beginning with the administration of Theodore Roosevelt, there has been a gradual extra-constitutional shift of power
from the legislative to the executive department. Throughout
our history, there has been a similar shift from the state governments to the federal government. Such shifts may be quite as.
important in the national life as those brought about by constitutional amendment, or even those brought about by revolution.
The subject I have chosen for discussion is large, and in some
respects complex, and in order that we make make it as simple
and clear as possible, I should like to consider it with you under
the following heads:
First: 'What was the relation between the states and the nation contemplated by the founding fathers?
Second: What are some of the factors and forces that have
brought changes in these relations?
Third: What tendencies are operative today, and what
dangers, if any, do we face?
I. It is the obvious and common approach to the first phaseof our discussion to say that the founding fathers contemplated an
"indivisible union of indivisible states." They hovered between
two fears, the fear of anarchy on the one hand and that of
despotism on the other. They feared especially the possible despotism of a strong central government. So much did they fear
it, that after they had formed and' ratified the constitution, almost
immediately they set themselves to the task of adopting the first
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ten amendments, safeguarding the rights of the individual against
both federal and state encroachment.
At the beginning the United States was recognized as fully
sovereign in relation to foreign affairs only. In administration
and legislation it was hedged about with numerous restrictions.
Sixty-five powers were specifically given to the federal government; seventy-nine were specifically withheld. Although the
fathers intended that the central government should be supreme
within its field, and unembarrassed, they purposed that the field
be limited to the subjects specified in the constitution. Such
powers as were not enumerated and delegated to the federal government were reserved to the states.
Wisely or unwisely, the founding fathers did not fix definitely
the location of sovereignty, in the constitution which they wrote.
By temperament and belief they were divided into two schools
of political thought. To one school belonged such strong centralists as Hamilton and Madison. To the other belonged those
who feared, to use the words of one of them, "that the federal
government would become a great Leviathan, reaching out and
exercising increasing authority."
Probably it was because of this wide difference of opinion in
the constitutional convention that sovereignty was not located in
the constitution. Hamilton and Madison realized this. In his
letters, Madison admitted that it was difficult to argue intelligently concerning our compound system of government. It was,
he said, "a system without a model, a nondescript, to be tested and
explained by itself." So it was that those who wished very much
to have the constitution ratified, followed the clever opportunism
of Hamilton, who said that sovereignty, of course, rested in "the
people." Curiously the question was left open as to whether
"the people" meant the people of the several states or the people ot
the states considered collectively as a nation. This was the
straddle which publicists practiced until John C. Calhoun, with
relentless logic, challenged the idea of divided sovereignty and
lodged ultimate authority in the states. In 1838 he offered a resolution in the Unites State senate which declared that the constitution was merely a compact of the states.
II. Before this body of lawyers and judges, I need not devote
much time to a discussion of the forces and factors which developed out of this confusion of the idea of nationhood. Yet it
remains true that if we are to understand why things are as they
are, we must know something of how they came to be as they are.
Perhaps the greatest service of John Marshall as chief justice
was in giving legal form and vitality to the nationalistic conception
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and tradition, through a very critical period of our history when
the ship of state nearly went to pieces on the rocks of dissension
and jealousy. The Civil War gave solidity and permanence to the
work of Marshall. It ended for all time the claim that a state
had a right to secede from the union or to nullify an act of congress. It established forever that we are a nation, not a confederationof nations, and that however the people of that nation may
have circumscribed and restricted the powers of their national
government, they can at any time and by any constitutional means
extend and increase those powers.
That principle being established, further steps of centralization
followed as a natural development. After the Civil War industry
and commerce grew far beyond state lines and took on national
proportions. Combinations and aggregations of ownership and
control were created which not only were nation-wide in their
scope, but challenged the power of the states. Then it was that
the constitution was re-read and scrutinized and made to yield
new and unsuspected powers to- the federal government. The
interstate commerce act and the Sherman anti-trust law embody
extension of federal authority never contemplated by the
fathers. Finally came the World War, which greatly extended
the operations of the federal government and led directly to the
enactment of the welfare and sumptuary legislation of the last
decade.
The constitutional provisions authorizing congress to regulate
foreign and interstate commerce, to lay and collect taxes, to establish post offices and post roads, look innocent enough on their
surface; but these phrases and clauses proved to carry great expansive power and to be capable of much interpretation.
The constant extension of federal powers shows that legal
restrictions and hedges do not and cannot long stand against
economic or social needs and pressures. Conditions are always
more powerful than theories. S 9 it has come to pass that the
constitution has been amended, not only in the way provided
in the instrument, but by judicial interpretation, and even by common consent and usage. The real stimulus to the development of
federal power has come, not from theory, but from the necessities
of policy, which are themselves the outgrowth of social changes.
This may be what Justice Holmes meant when he spoke on "the
inarticulate major premise" of every legal decision. Interpretations and decisions are always ventilated in that wide atmosphere
of social and economic activity, across which the winds of changes
are constantly blowing.
So it is that the federal government has assumed new functions, and powers not conferred upon it by the -constitution and
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not contemplated by its framers. For instance, under the power
to regulate interstate commerce, congress has prohibited the shipment in interstate commerce of articles judged to be injurious to
the public health and morals--clearly an exercise of police power.
No one with an adequate knowledge of the nation's history
can believe that this extension of federal activity has come about
through conscious neglect of the rights of the states or because
of a purposive desire on the part of the federal government to extend its power and to usurp sovereignty. It has come about
gradually, unconsciously, without plan or purpose, largely because
of the increased interdependence and complexity of modern industfial and social life.
Factors operating outside of the political sphere have served
to augment federal functions. The passing of the frontier and
the disappearance of the westward movement have been accompanied by a recession of the sturdy individualism of the pioneer
and a willingness to let a strong central power settle problems. ever
growing in complexity.
The heterogeneous character of our population has also tended
to increase centralization. Groups of people have come here from
many lands. They have been mobile and fluid. Insofar as they
have become Americanized, they have become standardized. No
considerable part of our people has ever become deeply rooted in
local soil. No effort has been made to encourage survival of
local customs, traditions and color. Community traits and divergences have been melted down and blended by easy communication and wide unity of interests. There has been but little state
patriotism. We have become Americans, not Minnesotans or
North Dakotans.
The very organization of our industrial system has been a
factor making for centralization. Although factories are localized
in various centers, they are dependent on other centers for their
markets, and often for their finishing processes. The iron ore of
Minnesota must go into the steel mills of Gary and Pittsburg, and
thence into the automobile factories of Michigan or the implement
factories of Illinois and Wisconsin, before it reaches the status
of a finished produce. Few communities are completely selfsufficient. This situation has made it inevitable that the federal
government should be called upon to safeguard, direct and regulate
commercial and industrial activities. It has been easier to get
action out of one congress than out of forty-eight state legislatures. However much such centralization may have been questioned legally and theoretically, it has come about in response to
popular demand and with the approval of public opinion.
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III. Having considered the kind of government the founding
fathers intended to establish and having enumerated some of the
forces which have operated to change the relationships of the
states and the nation, I come now to the third and last question:
What are the tendencies and dangers manifest?
With reference to the question of centralization, opinion seems
to divide itself into three groups. There are those who believe
and frankly assert that federal centralization is always necessary
and always good. Not long ago so careful a student of American
government as Ernest Freund, writing in the Political Science
Quarterly, took the position that centralization of political authority in the United States is inevitable. He believes that if our
government had not been consolidated and aided in its unity by
judicial interpretation, our situation today would be intolerable.
Progress toward the unitary state, he thinks, is no accident, but
a necessary accompaniment of our industrial and commercial
development.
There is another group of publicists who hold to what has been
called the theory of "Competitive Federalism." Unlike the mem-bers of the first group, they hold that the states are and always
should be the primary-units in our government, but urge that the
branch of government that can best perform a function, be given
that function to perform. If the federal government can better
promote commerce, public health, general welfare, education, it,
and not the state, should be given the task of promoting them.
If this theory were adopted in the allocation of government functions, its proponents argue, the states and the federal government
would be put upon their mettle, and citizens would get the benefits
of competitive federalism.
The third group consists of those students who believe in what
they call "Cooperative Federalism." They urge that the PreaImble
to the Constitution shows that the founding fathers intended no
such hard and fast delimitation of powers as has been assumed.
They think that upon matters in which uniformity of legislation is
desirable, the federal government should be supreme. Where
there is room for variety and difference, they believe that the
states should have specific as well as general jurisdiction.
It is possible to present plausable arguments in support of any
of these doctrines.. Each of them, however, admits of applications
and interpretations that would make them not only objectionable,
but subversive, of the federal principle. Acceptance of the doctrine that continued centralization is inevitable would, unless
qualified, lead to the ultimate elimination of state boundaries except as they might mark the division of the country into adminis-
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trative units, and place us at the mercy of a bureaucratic government at Washington, with ever-increasing powers and functions.
Acceptance of the doctrine of competitive federalism would
lead to endless confusion, for with the inequality of standards of
administration which must obtain among forty-eight states, there
would always be a question as to whether the states or the federal
government could best perform a function. If Massachusetts
were exceptionally proficient in administering its system of
schools and New Mexico exceptionally deficient, should education
become a federal matter because the federal government could
administer schools better than New Mexico, although perhaps
worse than Massachusetts? Instead of putting states "on their
mettle," would not the natural result of an application of the principle of competitive federalism be to remove all incentive for excellence in state administration and hasten the process toward
complete centralization ?
Acceptance of the third doctrine, that of cooperative federalism, would raise some embarrassing questions, and probably lead
to an unnecessary and dangerous extension of the functioning of
the government at Washington. Desirability of uniformity in
legislation does not in itself justify an extension of federal powers.
In the first place, there might not be unanimity of opinion among
the states as to the desirability of uniformity. Congress has declared, in effect, that every state ought to tax inheritances.
Florida dissents, declaring that she ought to be permitted to decide for herself how to raise revenues, so long as in raising them
she does not infringe on the constitutional rights of her people.
Leaving to the supreme court the determination of the constitutional questions involved, is it wise for congress to pass a
law which directly or indirectly, compels a state to impose upon
its people a tax they do not want, merely to satisfy a demand for
uniformity? Acceptance of the theory that the federal government should exercise authority whenever uniformity of legislation
is desirable would suggest the enactment of federal marriage and
divorce laws. Indeed, would it not suggest that a national crime
situation demands federal laws defining crimes and providing
for their penalties? Would it not result in the eventual assumption of all police powers by the central government? It is admitted, of course, that in many fields of legislation uniformity is
desirable. But cannot the uniformity best be secured through
the enactment by the several state legislatures of identical laws,
and should not each state be its own judge of the suitability of
such laws to the needs of its people?
What then, should determine the line of demarcation between
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the state and the federal government? Can any principle be laid
down which will serve to guide us when new proposals for the
extension of federal authority are made, or must each such proposal be considered from the" standpoint of its immediate expediency only?
.I believe that it is sound political doctrine that every question
which concerns only one individual should be decided by that
individual. I believe it is equally sound doctrine that every
.question which concerns the people of one state only, should be
decided by-the people of that state, without suggestion or interference from the federal government or from any other state.
I do not believe that any state is justified in surrendering to
the federal government, nor that the federal government is justified in taking over from any state, any function, unless (i) the
exercise of the function is essential to the general welfare, and
(2) the function is such that it cannot be exercised with reasonable efficiency by the state.
Most of the acts and measures by which federal authority was
extended in the past have met these tests. Some of the proposals
and practices of the last decade do not meet them. Let it be
understood that I approve of the laws that have been enacted
giving the federal' government power to deal effectively with socalled big business. But while I approve of measures by which
business is regulated wisely and controlled firmly, I emphatically
disapprove of the numerous and petty regulations with which
little bureaucrats in Washington annoy and harass business, big
and little.
I also disapprove of the practice of offering federal subsides
as a spur to state action. I disapprove of it because it is an attempt to coerce the states into doing something which the states
would not do on their own volition. I disapprove of it because it
will, unless checked, lead to the establishment of a great bureaucracy which, acting through federal agents, inspectors and regulators, will shape the policy of the states in their local concerns,
not according to the needs of each state, but according to the
rigid and unchangeable theory of some newly-hatched collegian
two thousand miles away! I also disapprove of the fifty-fifty
practice because of the burden it places on the taxpayers. In
ten years federal subsidies have increased from less than $6,5oo,ooo per year, to more than $IIO,OOO.OOO.

For every dollar so

paid out, another dollar must be raised by the states. If the
vogue of matching money continues, we shall soon see the taxing
power of the states mortgaged in advance to support projects
determined and controlled at Washington. It is too much to expect the abandonment of federal-aid projects already undertaken,
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and I am not advocating it, but let every man who believes that
the states should continue to be self-governing and self-respecting
pray God and petition their congressmen to prevent the enactment of. any more laws that give the federal government a lien
on the states' sovereignty.
Our states are individuals within themselves. They have been
aptly called "the pivots around which the whole American system revolves." In their very diversity lies the strength of America. By contributing variety of experience in democracy they
stabilize the republic. Observers have repeatedly pointed out
how fortunate it is that the large number of commonwealths in
the American union permits one state-to experiment for the other
forty-seven. In this connection Chief Justice Taft has pointed
out in his study of "Popular Government" that "there is a great
advantage in having the different state governments trying different experiments in the enactment of laws and in governmental
policy. Thus a state less prone to accept novel and untried
remedies may await their development.by states more enterprising and courageous. The end is that diversity of opinion in
state governments enforces a wise deliberation and creates a
locus poenitentiae which may constitute the salvation of the republic."
Such opportunity for, and practice of, experimentation on
the part of the States make variety and progress possible; but
they would be forfeited under centralization.
When a government is too highly centralized and too far
removed from the people, a condition arises which is disastrous to
the government and bad for the people.
History warns against the dangers and evils of under civilization. France' before the Revolution was a highly centralized
state, ridden by bureaucracy, corruption and inefficiency. LeBon, discussing her plight, tells how -an officer of France
received permission to have a pair of boots made for him.
He found himself indebted to the state for seven francs, which
he was willing to pay. To make payment it was necessary for
him to receive three letters from the Minister of War, one from
the Minister of Finance, and fifteen letters, decisions or reports
from generals, directors and department chiefs.
Surely in this country we do not want any of the cumbersome
machinery so necessary in a too highly centralized government.
It wouldill erve or suit an efficient industrial life. We have
enough red tape, delay, waste, now. We would have infinitely
more of these, and perhaps corruption to boot, if most of the
operations of government were removed from under the scrutiny
of the people to a remote national capital."
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When a government is removed too far from'the people,
the people are prone to feel that it is all-powerful. Their imagination plays upon it and invests it with a potency it does not have.
They shoulder upon it all sorts of duties in the belief that it
has magical powers of performance. They assume that any
evil can be cured by passing a law or issuing a proclamation. A
people that puts too much confidence in legislation lean upon
a slender and fragile reed. Government cannot take the place
of the individual; it cannot supply the lack of personal responsibility. Vigilance is the price, not only of liberty, but of efficiency. People who put too much trust in government too
often relax their own initiative. They "let George do it," and
George falls down on the job. If you want a thing well done,
do it yourself. If you can't do it yourself, hire some one who
is close enough to you so you can watch him. The way of
progress and security in government, of freedom and democratic accomplishment, lies in a strong local government backed
up and operated by alert, vigilant citizens.
So let us write in our hearts and minds as the ideal to be
sought the words of Abraham Lincoln in his first message to
Congress: "To maintain inviolate the rights of the States to
order and control under the Constitution their own affairs by
their own judgment exclusively, is essential for the preservation
of the balance of power on which our institutions rest."
PRESIDENT YOUNG: 'We will now have the musical number
to which I referred at the beginning of the program. Girls from
the Indian School.
MR. MCINTYRE:

May I move that the address of our dis-

tiAguished visitor, the Governor of Minnesota, be published in
our report, that we express to the Governor our supreme appreciation of his giving to us his time and instruction, and that he
be made an honorary member of our Association.
PRESIDENT YOUNG:
Before putting that motion, I think
you should have in mind what the Governor said this noon, that
before he became Governor of Minnesota, he was practicing
law and also editing a newspaper. When he attended a Bar
Association, they insisted that he was an editor and when he
attended a meeting of newspaper men, they insisted he was a
lawyer. I told him we would treat him as a lawyer.
The motion was carried unanimously.
PRESIDENT YOUNG:
Governor Christianson, we welcome you
as a honary member of our Association.
Music by the girls from the Indian School.
PRESIDENT YOUNG: We will now come to order, please.
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JUDGE ELLSWORTH:
Mr. President, I would like to make
a motion in connection with one of the reports that was up this
forenoon. I think it is in order now, and it is this: That the
Secretary of this association be ordered to prepare and print
separately the Code of Legal Ethics to date together with the
Code of Judicial Ethics adopted today at the session, and to
furnish a copy to each licensed member of the Bar and to each
attorney and ex-judge and to provide one hundred copies to
the Clerk of the Supreme Court and to send one hundred
copies to the Law School, and to retain the remainder in his
own office for what needs may arise.
The motion was seconded.
MR. CUPLER: I think that motion is proper and no doubt
it is advisable to circulate the Code of Ethics, but I am wondering
about the expense of it and the matter of distribution. I think
that we should leave the matter of distribution in the hands of
the Executive Committee and I therefore move that the Executive Committee determine the method of circulating these codes.
PRESIDENT YOUNG:
You have heard the amendment to the
motion made by Judge Ellsworth. All in favor say "Aye".
Motion carried.
PRESIDENT YOUNG:
All in favor of motion as amended say
X'Aye."

Motion carried.
PRESIDENT YOUNG: We shall now proceed with the regular
.program and ask for the address of L. R. Baird on "Some
Phases of Bank Receivership."
MR. BAIRD: I think perhaps the crowd read the program a
few minutes ago and that is why most of them left, but those
who remain will make up in quality what we lack in quantity.
When the committe first asked me to addres them, I doubted
my ability to give an address, and who cares to hear from an
undertaker, anyway?

